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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision of
the Admnistrative Law Judge (ALJ) in the appeal of D anne Quyton
(appel lant) from di smssal fromher position as an Ofice Assistant
with the State Conpensation Insurance Fund (SCIF or respondent).

Appellant was dismssed from her position as an Ofice
Assistant for cause pursuant to Covernnent Code, section 19572,
subdi vi si ons (b) I nconpet ency, (c) I nefficiency, (e)
i nsubordination, and (o) wllful disobedience, based upon her poor
wor k performance and uncooperative attitude.

In a Proposed Decision, the ALJ sustained appellant's
dismssal. The Board rejected the ALJ's Proposed Decision in order
to review whether the principles of progressive discipline were

followed in the appellant's case. After review ng the record,
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including the transcript, exhibits and witten briefs of the
parties’, the Board finds that the appellant was afforded
progressive discipline and sustains appellant's dismssal for the
reasons set forth bel ow

FACTUAL SUMVARY

Appel | ant began her career with the State working as an Ofice
Assistant at SCIF in Septenber of 1988. Upon arriving at SCF, she
worked in the file room preparing litigation files, and later in
the mail room sorting mail. Al t hough she passed her probation
period, her performance reviews generally listed her work habits as
nmedi ocre, and on sone occasi ons, as needi ng i nprovenent.

Appellant left SCOF in August of 1990 and transferred to the
Departnment of Transportation. She returned to SCIF on February 11,
1991, after being rejected during probation from her position at
the Departnment of Transportation. Wen she returned to SCIF, she
was imediately placed in the Message Center as a swtchboard
operator. Appellant has no prior adverse actions.

At the time appellant returned to SCF, she was given the
formal training given to all new sw tchboard operators. She had
approximately three days of formal training in a classroomtype
setting, and thereafter, was given sone brief "on the job" training
whereby she sat with an experienced operator to guide her through

the process. There is sone discrepancy in the record as to whether

! No request for oral argument was filed by the parti es.
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the appellant received any witten materials during this training
peri od. Her supervision and trainer, Bob Rogers, clains she was
given several witten sheets during this time as to certain
procedures. Qher persons testified that all sw tchboard operators
received manuals on the various procedures. Appel I ant, however,
clains she never received any witten instructions.

After conpleting the training, appellant was placed at the
Message Center desk answering the telephones. | mredi at el vy,
appel l ant's supervisor, Bob Rogers, began receiving an inordinate
nunber of conplaints concerning the appellant's performance from
persons both wthin and outside of SCF. These conpl aints
concerned, anmong other things, appellant's rudeness on the
tel ephone, her failure to give conplete nessages, and her routine
m srouti ng of nmessages and phone calls to the wong enpl oyees.

M. Rogers had at least two fornmal neetings with the appell ant
during the spring of 1991, attenpting to give her constructive
criticism and hel pful information. He also clains to have had
different operators sit wth appellant on the phones to help
further train her. He agreed to provide her wth additional
training hinself, which he began, but never finished, because of
hi s busy schedul e and subsequent transfer to a different position.

From appellant's reinstatenent in February of 1991 wuntil
August of 1991, M. Rogers was appellant's direct supervisor.

M. Rogers testified that during this period of time, despite the
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additional training efforts, warnings, and informal discussions he

had with appel |l ant, appellant's performance renmai ned sub-par and he

continued to get a constant stream of conplaints about her work.?
M. Rogers further testified that, in his estimation, appellant's

attitude toward her job was quite poor, and that she nade no effort

to inprove her work habits.

In or about July 1991, appellant's Merit Salary Adjustnent
(MBA) was denied by Ms. Rosenmary Hookway, one of appellant's upper-
| evel supervisors. M. Hookway denied appellant's MSA on the basis
that appellant's performance was still the subject of the sane
types of nunerous conplaints, many nore than those nmade concerning
ot her operators. Wen M. Hookway or another supervisor attenpted
to discuss these performance problens wth appellant, appellant
would sinply laugh, smrk, and generally refuse to talk to the
supervi sor about the conplaints.

Along with the denial of the MSA, M. Hookway gave appellant a
critical nmenorandum in July of 1991 containing a listing of what
she perceived to be appellant's performance deficiencies. Al so
attached to this nenorandum was a training schedule for the

appel lant. The training schedul e covered al nost all of the sane

2 The only evidence as to the substance of nost of these

specific conplaints was hearsay. Wiile the evidence establishes
the fact that Rogers received nunmerous conplaints may be
considered, it is insufficient to establish the legitinmacy of the
conpl ai nt s.
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topics which the appellant was supposed to have |earned at her
initial training. Appellant was provided this re-training shortly
thereafter by Ms. Barbara Shorenan.

Wile M. Hookway admts that appellant's performance and
attitude inproved slightly after the re-training, she further
testified that within a few weeks, the sane type of conplaints
began rolling in concerning the appellant, and again, according to
appel l ant's supervi sors, appellant's poor attitude resurfaced.

I n August of 1991, Ms. Angely Cerezo took over as appellant's
direct supervisor. Ms. Cerezo, a Senior Wrd Processing
Technician, also testified as to the extraordinary nunber of
conplaints concerning the appellant which she received as
appel lant's supervisor. During the fall and winter of 1991,

Ms. Cerezo issued nunerous corrective and warning nmenoranda to the
appel lant, specifically detailing the substance of the nunerous
conpl aints she had received concerning the appellant. As with the
ot her supervisors, when Ms. Cerezo attenpted to neet with appell ant
to discuss the conplaints she received, appellant would generally
| augh, smrk or otherwwse refuse to discuss the problem

constructively.?

8 Again, the content of many of the conplaints was admtted
into evidence only as hearsay, as the original conplainants did not
testify.
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Ms. Cerezo, however, did provide direct testinony that
appel l ant woul d often | eave her post at the Message Center w thout
advi si ng anyone el se, |eaving the phones just ringing wthout being
answer ed. Ms. Cerezo also testified that, in her estination,
nei ther appellant's work performance nor her attitude inproved from
August 1991 through January of 1992. Ms. Hookway's testinony
corroborated Ms. Cerezo's testinony.

On Decenber 9, 1992, the Message Center desk was being
tenmporarily "covered" by one of SCF s clains assistants while
appel l ant was out on break. The clains assistant received a phone
call from a panicked enployee at a doctor's office. The enployee
called SCF to warn themthat one of SCOF s clients had just left
their office and had told her that he was angry and was planning to
blow up SCIF' s offices that day and did not care who was killed
Just then, appellant returned to the Message Center Desk to resune
her duties. The clains assistant put the doctor's enployee on hold
and asked appellant for assistance in handling this call as
appel l ant was the sw tchboard operator in charge. Appellant told
the clains assistant to do what she usually does when she gets
calls of that nature -- ignore it. Wen the clains assistant told
the appellant that she could not just ignore it, that they had to
take a nmessage and inform a supervisor, the appellant told her to
throw the nessage away, and that if the clains assistant woul dn't

do it (throw away the nmessage), then she (the appellant) woul d do
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it herself. The appellant admts that she may have told the clains
assistant that if it was her call, she mght have thrown the
message away, but denies the renmainder of the conversation.
Fortunately, the clains assistant alerted a supervisor and the
entire building was evacuated that day and no harm was done.

Appel | ant was subsequently dismssed for cause under
CGovernment Code, section 19572, subdivisions (b) inconpetency, (c)
inefficiency, (e) insubordination, and (o) wlIful disobedience.
based upon t he above instances of poor perfornmance and m sconduct.

Appel | ant defends this action by making several clains. One,
she clains she did not receive adequate training on the duties of a
swi tchboard operator. Two, she contends that there is insufficient
evidence to sustain the dismssal against her, because nost of the
conpl aints al | eged agai nst her wer e hear say and wer e
uncor r obor at ed. Finally, three, she asserts that she did not
receive a formal adverse action previously, and thus, inposing a
dismssal as a first adverse action is a violation of the
princi pl es of progressive discipline.

| SSUES

1) Was there sufficient conpetent evidence in the record to
sustain the adverse action?

2) Is dismssal the appropriate penalty under all of the
circunstances, especially in light of the doctrine of progressive

di sci pline?
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DI SCUSSI ON

Sufficiency of the Evidence

W agree with the findings of facts and conclusions of |aw
contained in the ALJ's proposed decision, insofar as there is
sufficient evidence to support adverse action against appellant.
Wil e evidence as to the substance of the conplaints received about
the appellant was in the form of hearsay, and while the substance
of many of the individual conplaints was not corroborated, there
was a great deal of direct testinony concerning appellant's
m sconduct. Three of appellant's supervisors spoke in great detai
about appellant's poor attitude toward work and her discourteous
treatment toward them Moreover, while the substance of the
conplaints thenselves may not form the sole basis to support the
charges against appellant, as the ALJ noted in her Proposed
Decision, the sheer volunme of conplaints |odged against the
appel l ant is evidence that nunerous SC F enpl oyees and clients were
unhappy wth appellant's performance and that appel l ant's
performance was deened by many people to be in need of inprovenent.

Moreover, it is clear fromthe record that a trenendous anount of
state time was spent by fellow enployees in registering their
conplaints, counseling appellant about these conplaints and
providing retraining to the appellant.

W agree with the conclusions of the ALJ and find that there

is sufficient evidence in the record that the appell ant was
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i nsubordinate towards her supervisors, and inconpetent and
inefficient in her work performance. She was also wlfully
di sobedi ent when she failed to follow the policy for emnergencies
when asked how to handl e a bonb threat.
Penal ty
In determning the propriety of a dismssal in any case, we

are bound by the test set forth in Skelly v. State Personnel Board

(1973) 15 Cal.3d 194, p. 218:

...[We note that the overriding consideration in these

cases is the extent to which the enployee's conduct

resulted in, or is likely to result in [hlarm to the

public service. (Gtations). G her relevant factors

i nclude the circunstances surroundi ng the m sconduct and

the likelihood of recurrence. (1d.)

Appel I ant' s poor performance certainly harmed the public
servi ce. Appel l ant's supervisors spent a great deal of tine
investigating and responding to the wunusually |arge nunber of
conpl aints received about appellant's performance. Rat her than
accept the constructive criticism and strive for inprovenent,
appel l ant chose to respond to her supervisors in a rude, nutinous,
and sarcastic manner whenever they attenpted to correct her
performance. Appellant even went so far as to rip up the infornal
war ni ng nmenor anda she received from her supervisors right in front
of them The public service is harnmed when an enpl oyee refuses to
respond to direction in a positive and accepti ng nmanner.

The potential harm to the public service arising out of

appel lant's refusal to take any action in response to a bonb threat
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is of course obvious. Appel lant's direction to her co-worker to
ignore the bonb threat was not a sinple "performance error"”, but a
grievous act of msconduct. Appellant defends her conduct on this
particul ar occasion by asserting that she did not receive proper
training on how to handle energencies. The testinony of
appel l ant's supervi sor, however, establishes that basic training in
how to respond to energencies was in fact given. In any event
even absent specific "training," comon sense would dictate that
serious threats to the safety of enpl oyees at the workplace should
be reported to a supervisor imediately. Appellant's directions to
her co-worker to throw the nessage away and ignore the threat, if
they had been followed, could have put hundreds of peoples' I|ives
at risk. Appellant's msconduct denonstrated an alarmng |ack of
good judgnent, and a conplete lack of professionalism and
dedication to the public service.

When the "bonb threat” incident is coupled with the fact that
appel lant's supervisors received an wusually high nunber of
conpl aints agai nst appel | ant and appellant's cavalier and
di scourteous attitude toward her supervisors regarding the
conplaints, a strong pattern energes indicating appellant's |ack of
concern for her job and fell ow workers.

Appel lant argues that the circunstances surrounding the
m sconduct, especially the fact that she received no prior fornal

di scipline before being dismssed fromstate service, mlitate
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against the propriety of dismssal as the penalty. W disagree.
The Board has recently addressed the issue of progressive

discipline in Mrcedes Manayao (1993) SPB Dec. No. 93-14. In

Manayao, the Board upheld a denotion based on poor performance,
even though the denotion was the first formal adverse action
agai nst Ms. Manayao. M. Manayao had been criticized for her poor
work performance for over one year and had been issued nunerous
i nf or mal warnings and counseling nenoranda concerning her
performance deficiencies. Wile Ms. Manayao argued that a denotion
was too harsh a formal adverse action to take in the first
i nstance, the Board hel d ot herw se:
The nuner ous I nf or mal war ni ngs gi ven appel | ant
constituted an adequate first step in the application of
progressive discipline. Progressive discipline does not
necessarily require a Departnment to use every |evel of

informal and formal discipline to correct a particular
per f or mance probl em

The purpose of progressive discipline is to provide the
enployee wth an opportunity to learn from prior
mstakes and to take steps to inprove his or her
performance on the job, prior to the inposition of harsh
di sci pli ne. In this case, appellant was given nunerous
informal warnings as to her poor work performance and
given anple opportunity to learn from her prior mstakes
and to take steps to inprove her performance on the job.
The record shows that appellant did neither over the
course of nore than a year

The facts of the instant case are simlar to those in
Ms. Manayao's case. Appel | ant was given numerous warnings about
her poor work performance in the form of informal nenoranda,

counsel ing sessions, witten warnings and a denial of her MSA.  She
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al so made no sustained attenpt to inprove her performance in the
course of approxi nately one year.*

G ven appellant's record, we find the |ikelihood of recurrence
of appellant's poor performance to be high. The nunerous
counsel ling sessions, informal reprinmands, and training had little
sustained inpact on appellant's performance. Per haps nost
significantly, appellant's unrepentant attitude and unw | |ingness
to accept instruction increase the |Ilikelihood of repetitive
per f or mance pr obl ens.

Under all of the circunstances in this case, we believe that
appellant's dismssal, although only the first formal adverse
action inposed, should be sustained.

ORDER

Upon the foregoing findings of fact and concl usions of |aw and
the entire record in this case, and pursuant to Governnent Code
section 19582 and 19584, it is hereby ORDERED that:

1. The adverse action of dismssal of D anne CGuyton from
the position of Ofice Assistant with the State Conpensation

| nsurance Fund i s hereby sust ai ned;

“Wiile in Ms. Mnayao's case, the record may not have been
sufficient to justify M. Mnayao's dismssal as opposed to her
denotion, we find the ~circunstances present in this case
(especially appellant's attitude and denonstrated |ack of good
judgnent) justify the penalty of dism ssal.
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2. This decision 1is certified for publication as

Precedenti al Decision pursuant to Governnent Code section 19582.

THE STATE PERSONNEL BQARD

Ri chard Carpenter, President
Alice Stoner, Vice-President
Lorrie Ward, Menber

Fl oss Bos, Menber

Alfred R Vill al obos, Menber

* * * * *

| hereby certify that the State Personnel Board nade and
adopted the foregoing Decision and Order at its neeting on

Sept enber 7, 1993.

GLOR A HARMON
doria Harnon, Executive Oficer
St at e Personnel Board




